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MOTION FOR RECONSIDERATIONandTO DISMISS

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by oneof its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Iii. Adm. Code101.520and 101.902, andby motion filed no later

than 35 days following the receiptof an order enteredby the Illinois Pollution Control Board

(“Board”) onSeptember2, 2004,herebyrespectfullymovestheBoardto reconsiderthatorderin

that the Boarderredin its decision. The Illinois EPA receivedserviceof the Board’sorderon

September6, 2004. In supportofthis motion,theIllinois EPAstatesasfollows:

I. STANDARD FOR REVIEW

Thepurposeofamotion for reconsiderationis to bring to thecourt’sor Board’sattention

newly-discoveredevidencewhich wasnot availableat the time of thehearing,changesin the

law, orerrorsin the court’sor Board’spreviousapplicationof theexistinglaw. VogueTyre &

RubberCompanyv. Office oftheStateFire Marshal,PCB 95-78(January23, 2003),citing to,

CitizensAgainst RegionalLandfill v. County Boardof WhitesideCounty,PCB93-156(March

11, 1993),andKorogluyanv. ChicagoTitle & TrustCo., 213 Ill. App. 3d 622, 572 N.E.2d1154

(Vt Dist. 1992).

TheIllinois EPA arguesthat theBoard’sorderdatedSeptember2, 2004(“September2~

order” or “Order”) was incorrecton two points. First, the Board erred in its applicationof

PCBNo. 04-190
(LUSTAppeal)
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existing law regardingits acceptanceof what is characterizedasanamendedpetitionfor review

filed by thePetitioneron August23, 2004. Second,theBoarderredin its applicationofexisting

law whenit granteda motion for admissionofJohnD. Moriarty on apro hac vice basis. Based

upon theseerrors, the Board improperly acceptedthe Petitioner’s August23, 2004 filing and

thereforeshouldinsteaddismissthependingappeal.

II. THE BOARD HAS NO JURISDICTION OVER THIS APPEAL

The Board must dismissthe pendingappealon the basisthat thereis no jurisdiction to

heartheappeal. This lack ofjurisdictionis baseduponthefailure ofthePetitionerto timely file

a sufficient andadequatepetitionfor reviewwithin thetime allowedby Section40(a)(l)of the

Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/40(a)(1)) andSection105.406of the

Board’sproceduralrules (35 Ill. Adm. Code105.406). On May 6, 2004, the Boardenteredan

order extendingthe time to file a timely petition in this matterto July 28, 2004 (“July
28

th1

petition”). On July 28, 2004, the Petitionerfiled a petition seekingto appeala final decision

issuedby the Illinois EPA on March 19, 2004. On August 5, 2004, the Board acceptedthe

petition astimely filed but also found thepetition to bedeficient. The Boardthenorderedthe

Petitionerto file a “new petition” on or beforeSeptember.4, 2004, finding that the corporation

couldnot be representedby its manager. TheBoardwent on to statethat its decisiondeadline

would recommencewith thefiling of an amendedpetition. On August26, 2004, thePetitioner

filed an “amended”petition(“August 26~filing”), and in the September2~order, the Board

acceptedtheAugust26~filing. Order,p. 1.

As theBoardnotedin an orderdatedAugust5, 2004,the individual that signedtheJuly

28
th petitionwas identifiedasamanagerofJohnsonOil Company,not asan attorney. It wasnot

2



until theAugust
26

id filing that an attorney,F. RonaldsWalker, enteredanappearanceon behalf

ofthePetitioner.

It is well-settledlaw in Illinois that apleadingsignedby a personwho is not licensedto

practicelaw in the Stateis a nullity evenif a duly licensedattorneysubsequentlyappearsin

court. Blue v. PeopleoftheStateofIllinois, 223 Iii. App. 3d 594, 596, 585 N.E.2d625,626 (2u1~~

Dist. 1992) (Citing, Fruin v. NorthwesternMedicalFaculty Foundation,Inc., 194 Ill. App. 3d

1061, 1063, 551 N.E.2d1010, 1012(Vt Dist. 1990)). Whereonenot licensedto practicelaw has

instituted legal proceedingson behalfof another,the suit should be dismissed;if the suit has

proceededto judgment,thejudgmentis void andwill be reversed.Id.; Seealso,Midwest Home

Savingsand LoanAssociationv. Ridgewood,Inc., 123 Ill. App. 3d 1001, 1005,463 N.E.2d909,

912 (5th Dist. 1984).

UnderIllinois law, a corporationcan file a complaintonly througha licensedattorney,

and any action filed without an attorney is null and void ab inilio. Berg v. Mid-America

Industrial,Inc., 293 III. App. 3d 731, 732, 688 N.E.2d699, 700 (Vt Dist. 1997). Corporations

maynot appearin court througha layperson,only by a licensedattorney. Any proceedings

which ensuein a caseinvolving a laypersonrepresentinga corporationarenull and void. This

rule requiringinitiation ofanactionby a duly licensedattorneyappliedevenwherethelayagent

merely files the complaintover his own signature,and all subsequentcourt appearancesare

madeby a duly licensedattorney. Thepurposeof therule is to protectthelitigants againstthe

mistakesof thoseignorantof the law and the schemesof the unscrupulous,and to protect the

court itself in the administrationof its proceedingsfrom those lacking requisite legal skills.

Berg, 293 Ill. App. 3d at 737, 688 N.E.2dat 704; Janiczekv. DoverManagementCo., 134 Ill.

App. 3d 543, 546,481 N.E.2d25, 26 (1stDist. 1985).
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This generalrule hasbeenfound to extendbeyondactionsin circuit court, including a

finding that an appeal initiated by a party without representationof an attorney licensedto

practicein Illinois wasa nullity. Midwest Home, 123 Ill. App. 3d at 1005,463 N.E.2dat 912.

Also included in the type of actionswithin the scopeof the general rule are administrative

proceedings. Oak GroveJubileeCenter,Inc. v. City of Genoa,347 Ill. App. 3d 973, 985, 808

N.E.2d576, 588 (2’~Dist. 2004)(Citing to, Janiczek,134 Iii. App. 3d at 545,481 N.E.2dat 26)).

TheJaniczekcourt referredto this generalrule prohibitingrepresentationofcorporationsby non-

Illinois licensedattorneysasastrict one. Janiczek,134 Ill. App. 3d at545, 481 N.E.2dat 26.

Therehavebeensomenoted exceptionsto the generalrule, but they havebeenvery

narrowly drawn and still pay heed to the generalrule. In Janiczek,the court relied on the

particular facts that the action in questionwas initiated by a then-dulylicensedattorneywho

subsequentlywasdisbarred. In thecaseofMcEversv. Stout, 218 Ill. App. 3d 469, 578 N.E.2d

321 (
4

th Dist. 1991), the appellatecourt also noted and adheredto the generalrule, but again

found a narrow exceptionbasedon the facts in that caseinvolving an out-of-stateattorney

havinginitiated thecomplaintin question.

Here, thereis no questionthat the Petitioner’sJuly
28

th petition wasnot signedby an

attorneylicensedin Illinois (or any otherstate,for thatmatter). It wasnot until theAugust26”

filing that an attorneyenteredanappearanceon behalfof JohnsonOil Company. TheJuly
28

th

petition that initiated the presentappealwas not filed by and throughan attorneylicensedin

Illinois. Therelevantandapplicablecaselaw, all ofwhich is clearandon point, requiresthatthe

Boarddismissthe presentappealasa nullity. If theBoardwereto proceedto judgmenton the

merits, all applicablelegalprecedentwould result in the final decisionalsobeingfoundto be a
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nullity. The Board should reconsiderits decisionto acceptthe “amended”petition and instead

shoulddismissthepresentappealbasedon theplethoraofrelevantcaselaw.

III. THE BOARD’S PROCEDURAL RULES REQUIRE DISMISSAL

Thereis an equally compelling alternativereasonfor the Board to dismissthe present

appeal. As theBoardhasnotedon manyoccasions,an appealthat is not timely filed cannotbe

heardsincetheBoardlacksjurisdictionto do so. Solid WasteAgencyof NorthernCook County

v. City of DesPlaines,PCB03-161 (June5, 2003); Dewey’sService.Inc. v. Illinois EPA, PCB

99-107(February4, 1999). A reviewof theBoard’sproceduralrulesregardingthetimely filing

ofpetitionsmakesclearthatthepresentappealshouldbedismissedfor lackofjurisdiction.

Section 101.300(b)of the Board’srules (35 Iii. Adm. Code 101.300(b))providesthat

documentswill be consideredfiled whenthey are filed in conformancewith the requirements

foundin Section 101.302ofthe proceduralrulesand any other filing requirementsspecifically

set out in otherpartsof theproceduralrules. Section101.400(a)(2).of the Board’sprocedural

rules (35 III. Adm. Code 101.400(a)(2))providesthat anypersonother thanindividuals must

appearthroughan attorneyat law licensedandregisteredto practicelaw in Illinois.’

TheJuly
28

th petitionfiled by thePetitionerdid not comply with theBoard’sprocedural

rules, in that it specificallywasnot filed by an attorneylicensedin Illinois. The deadlinefor

filing a timely petitionis setforth in both Section40(a)(1)oftheAct aswell asSection105.406

of the Board’sproceduralrules. The Board cannotacceptthe July
28

th petition as being in

conformancewith its proceduralrules, sinceit violated Section 101 .400(a)(2)of the Board’s

proceduralrules. SincetheAugust26r~~filing wasthefirst time a “petition” was filed on behalf

This requirement,also imposedpursuantto Section 1 of the CorporationPracticeof Law Prohibition Act (705
ILCS 220/1) andSection1 of theAttorney Act (705 ILCS 205/1),wasadoptedby theBoard in recognitionthat its
previouspracticeallowing non-attorneysto representa corporationwasnot consistentwith theAttorneyAct andthe
CorporationPracticeof Law ProhibitionAct.
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of thePetitionerby an attorneylicensedin Illinois, and sincethat filing wasover a monthafter

the time allowedpursuantto theBoard’sextensionorderdatedMay 6, 2004, theBoardhasno

choicebut to concludethat the August26~filing wasuntimely. The Board must dismissthe

appealsincethe only petition that conformedwith the Board’s proceduralrules was filed on

August 26, 2004, andpursuantto Section 101.300(b)oftheBoard’sproceduralrules, that is the

dateof filing an acceptablepetition. Thatdateis well beyondthe deadlinefor filing anappeal

here,andfor thatreasontheBoard lacksjurisdictionto hearthis appeal. If theBoardallows the

appealto proceed,it hasgranteditself relief from therequirementsand prohibitionsset forth in

Section 40(a)(l) of the Act and Section 105.406 of the Board’s rules; suchdeviation from

statutoryandregulatorystandardsis simply not allowable.

IV. THE BOARD CANNOT GRANT PRO HAC VICE MOTIONS

Also includedin the Board’sSeptember2~orderwasthegrantingof a motion to allow

JohnD. Moriarty to appearpro hac vice beforethe Board. This act by theBoard was taken

pursuantto Section 101.400(a)(3)oftheBoard’sproceduralrules. However,it is questionableat

bestwhethertheBoard,oranyotheradministrativeagency,hastheauthorityto grantsuchrelief.

In thecaseof Peopleex rel. The ChicagoBar Associationv. Goodman,366 Iii. 346, 8

N.E.2d941 (1937), the Illinois SupremeCourt held that neither the GeneralAssemblyor an

administrativeagencyhastheauthorityto granta laymantheright to practicelaw. This holding

wasbeenfollowed in thecaseofPertov. BoardofReview,274 Ill. App. 3d 485, 654 N.E.2d232

(2~Dist. 1995). In Perto,the courtnotedthatin Illinois, only licensedattorneysarepermittedto

practicelaw. The legislaturehasno authorityto granta nonattorneythe right to practicelaw

evenif limited to practicebeforean administrativeagency. The ultimate authorityto regulate
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and definethe practiceof law restswith the Illinois SupremeCourt. Perto, 274 Ill. App. 3d at

493, 654N.E.2dat238 (Citing to, Goodman,366 Ill, at 349, 8 N.E.2dat 941).

In thepresentsituation,the Board’sauthorityto granta motionpro hac vice restssolely

in Section101.400(a)(3)of the Board’sproceduralrules. Pursuantto theGoodmanand Perto

cases,however,only the Illinois SupremeCourt and othercourts of the statecan grant such

motions. Thereis no authority that supportsthe contentionthat an administrativeagencycan

grantanout-of-statelicensedattorneythe ability to practicein Illinois in an adjudicatedmatter.

To the contrary, there is specific authority that neither the legislaturenor an administrative

agencycan allow an unlicensedindividual to practice law in Illinois. But for the Board’s

September
2

nd order, Mr. Moriarty would haveno basisfor practicinglaw in thepresentappeal,

in that heis no differentthanalaypersonin termsofhis ability to practicelaw in Illinois.

Baseduponthe inherentinability ofthe Boardto granta motionpro hac vice, theBoard

should reconsiderthe portion of its September~ orderand denythe motion for admissionof

Mr. Moriarty. TheIllinois EPA is not raisinganyclaimsor concernsregardingMr. Moriarty’s

qualifications asan attorneylicensedin Indiana; rather,it is contestingtheBoard’s decisionto

grantanyout-of-stateattorneytheright to practicelaw beforeit.

V. CONCLUSION

TheIllinois EPA respectfullyrequeststhat theBoard reconsiderits decisionset forth in

the September2’~order anddismiss thepresentappeal. The failure of thePetitionerto havea

licensedattorneyfile the petitionrendersthe filing itself a nullity. Also, in the alternative,the

petitionfiled on July 28, 2004, did notconformwith theBoard’srequirementsandthuscouldnot

be acceptedasbeing filed. The only conformingpetition was filed on August 26, 2004, well

after the time allowed for filing a timely petition. That filing should be dismissedfor lack of
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jurisdiction sinceit was untimely. Finally, theBoard shouldreconsiderits decisionto grantthe

motion pro hac vice and insteadshould deny motion on thebasisthat it lacks the authority to

grantsuchrelief.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated: September15, 2004
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